IN DEFENCE OF THE SAFETY
ADVISOR

Chris Hopkins
0121 629 1779
Christopher.hopkins@pinsentmasons.

com

Pinsent Masons



ISSUES

e Whatis the risk?

e Guidance on post incident actions
 Handling HSE interviews

« HSE Enforcement process

e Criminal process

¢ Maximum penalties

e Costs
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What is the risk?

R (Nottinghamshire and City of Nottingham Fire and
Rescue Service) v Liu and O’Rourke [2011] EWCA
Crim 3263

e Rv Alan Ager (11 June 2010)

— “It Is very rare to bring a prosecution against an
Individual but it was deemed that iIf you cannot
rely upon the health and safety manager of a
company to protect employees from harm, who
can you rely on? For this reason, health and
safety professionals are not immune to
prosecution and must ensure that they have full
regard to the law....”
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Presentation Notes�
Liu and O’Rourke – Liu owned 2 Hotels in Nottingham. O’Rourke traded as Mansfield Fire Protection Services. He had purported to carry out fire risk assessments on both Hotels in consideration of a fee of £75 for each assessment. He was thus also a "responsible person" under the 2005 Order.

Mansfield – No fire – spot visit by Fire Authority

The fire risk assessment for the property was totally unsuitable and deficient. Each of the two documents contains 16 pages and is identical. It was obvious from the description and from the fact that the two documents were identical that the document was a "cut and paste job" from an assessment done on a different property.

In sentencing, the trial judge identified two distinctive features of the case:



No assessment at all as a matter of fact. FRA’s provided did not relate to the Hotels;

O’Rourke had no knowledge at all of the legal requirements of an assessment.



O’Rourke He sentenced to eight months' imprisonment on each count to be served concurrently. He was also ordered to pay within twelve months £5,862 towards the costs of the prosecution. Liu also got 8 months and was ordered to pay £15k costs.



CA refused the appeal – “We emphasise, as did the judge, the importance of the role of assessors under the 2005 Order. People's lives depend upon it. The importance of the role is emphasised by the fact that the 2005 Order provides for sentences of imprisonment to be imposed in cases tried on indictment. In our judgment, given the facts outlined, and the extremely serious nature of the failure both in respect of the absence of a factual survey and the failure of the applicant to qualify himself in any way to make the assessment, the judge's starting point of twelve months cannot be said to be wrong in principle or manifestly excessive.�



Alan Ager – safety manager for Power Testing Ltd. 

Flashover incident at an office building in 2007. 2 technicians installing a capacitor to reduce energy usage when cables contacted one of the conductors and caused a flashover. He suffered burns to face and upper body.

Mr Ager was responsible for ensuring risk assessments were conducted and advising company directors on safety but failed to complete a suitable assessment of the risks on this job. Didn’t ask if the building’s owners could fully isolate all the conductors before his men worked on it.

Prosecuted by City of London Corporation and convicted  of section 37 offence and further offences under the Electricity at Work Regs.

Fined £2500 and ordered to pay £5500 in costs.

Appealed to Crown Court and lost.



Power Testing Ltd pleaded guilty to breaches of s2(1) HSWA and the Electricity at Work Regs. Fined £25k. �


“INDIVIDUAL PROSECUTIONS ON

Year Directors/ Senior Managers
Prosecuted

2000-1 24

2001-2 20

2002-3 20

2003-4 17

2004-5 12

2005-6 10

2006-7 23

2007-8 13

2008-9 36

2009-10 36

2010-11 43 (provisional)
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Presentation Notes�
Section 7 – average of 20 prosecutions per year�


POST INCIDENT PROCEDURES

* Crisis Management Plan? Business Continuity
Plan?

e Internal communications
 Press involvement
 RIDDOR reports

 |Internal investigations (Legal Professional
Privilege)

e Document control
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Plan – do you have one? Who from management should be contacted?

Internal communications – need to control. Stop the rumour mill. Restrict sensitive information to an email group. Employee briefings.







Investigations – reg 5 MHSW Regs (essential part of employer’s general duty to plan, organise, control, monitor and review H&S arrangements�


WHEN AN INSPECTOR CALLS

« INSPECTORS’ POWERS (s20 HSWA 1974)
— Enter premises without warrant or permission;

— Take a constable (Inspectors have no specific powers
of arrest);

— Take other persons or equipment onto premises;
— Examine and investigate;

— Direction to leave undisturbed,;

— Take measurements, photographs and recordings;
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Can enter:

At any reasonable time;

Any premises he has reason to believe its necessary for him to enter to carry out his HSE duties;

Wider than Police (need warrant or linked to arrest)�


WHEN AN INSPECTOR CALLS (Cont)

— Take samples of any articles or substances found on
the premises;

— Dismantle or test dangerous articles or substances;

— Take possession of dangerous articles or substances,
and deal with causes of imminent danger;

— Require production, inspection and take copies;

— Require facilities and any other power which is
necessary.
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HSE INTERVIEWS

* Witness
— Voluntary
- S.20
— Legal representation
— Nominated representatives
— Copy statements
e Under Caution (PACE)
— Legal representation
— To go or not to go?
— Written representations
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ENFORCEMENT PROCESS

* Pace interviews complete;
* Inspector produces report for his/ her Principal;

 HSE considers its Enforcement Management Model,
Enforcement Policy Statement and the CPS Code for
Crown Prosecutors;

« Enforcement decision;
 HSE instructs an agent prosecutor;
 HSE applies for a summons;

e Summons is issued by local Magistrates’ Court and
served on Defendant.
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CRIMINAL TRIALS PROCESS

* First Hearing;

— Initial details of HSE’s case (possibly some
disclosure);

— Plea before venue (Magistrates/ Crown Court?);
o Committal Hearing;
« PCMH (Crown Court only);
e Trial;
e Sentencing
* Appeal?
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PENALTIES

 Magistrates Court

— £20,000 and/ or 6 months imprisonment

— (Section 7) £5,000 and/ or 6 months imprisonment
 Crown Court

— Unlimited fine and/ or two years imprisonment
« Gross Negligence Manslaughter

— Imprisonment for life
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FUNDING LEGAL COSTS

* Legal Aid (individuals only)
* |[nsurance

e Self Funding

* Recovery of legal costs

* Recovery of related FFI
 Liability for HSE costs
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FFI – Reg 25 HSE (Fees) Regulations 2012 – HSE must repay such part of any FFI as is wholly/ exclusively attributable to the performance by the HSE of functions relating only to that criminal offence�


ANY QUESTIONS?
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